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38, 183 S. W. 237, under Const. 1891, sec. 241 and Sts. 1915, sec. 6 ; Kuchler v. 
Milwaukee etc. Co. (1914) 157 Wis. 107, 146 N. W. 1133, under Sts. 1898, ch. 178, 
sees. 4255, 4256 as amended by Laws, 191 1, ch. 226. Other jurisdictions, contrary 
to the holding of the instant case, allow a recovery under statutes of the Lord 
Campbell type on the ground that the legislature has specifically declared that a 
right of action shall exist in the personal representative, and that it is not within 
the province of the court to consider the negligence of the beneficiaries. Hines v. 
McCullers (1920) 121 Miss. 666, 83 So. 734 under Hem. Ann. Code, 1917, ch. 9, 
sec. 501; Braun, Adm'r. v. Buffalo Gen'l. Elec. Co. (1914) 213 N. Y. 655, 107 
N. E. 338, under C. C. P. 1800, ch. 15, sec. 1902. The statutes which are modeled 
on Lord Campbell's Act provide for a right of action in the personal representa- 
tive, if the deceased, had he lived, would have had a cause of action. The so-called 
"survival" statutes simply provide that the deceased's cause of action shall survive 
to the personal representative. Under statutes of the latter type, a recovery is 
generally allowed on behalf of negligent beneficiaries, the courts viewing such 
recovery as a mere incident to the action in favor of the estate. Wymore v. 
Mahaska County (1889) 78 Iowa, 396, 43 N. W. 264, see Code, 1897, tit. 18, ch. 1, 
sees. 3443, 3445. Warren, Adm'r, v. Manchester Ry. (1900) 70 N. H. 352, 47 Atl. 
735, under Pub. Sts. 1891, ch. 191, sees. 8, 13. But see contra, Crevilli v. Chicago 
Ry. (1917) 98 Wash. 42, 167 Pac. 66, under Act of April 5, 1910 (36 Stat at 
L. 291) ; see criticism (1917) 27 Yale Law Journal, 413. It has been held that 
recovery can be had under such a "survival" statute, whereas had the action been 
brought under the death statute in the same state — Kirby's Ark. Dig. 1904, ch. 
125, sees. 6289, 6290 — substantially following Lord Campbell's Act, no recovery 
could be had. Nashville Lumber Co. v. Busbee (1911) 100 Ark. 76, 139 S. W. 
301, 38 L. R A. (n. s.) 754, note, under Kirby Dig. 1904, ch. 125, sec. 6285 and 
ch. 51, sec. 2636 (2) ; compare likewise Love v. Detroit Ry. (1912) 170 Mich. 
1, 135 N. W. 963 with Feldman v. Detroit United Ry. (1910) 162 Mich. 486, 127 
N. W. 687. If it is conceded to be a fundamental principle of law that one guilty 
of contributory negligence proximately contributing to an injury should not be 
allowed any recompense for the loss occasioned through his own negligence, the 
view of those courts denying recovery is sound. If, on the other hand, it be 
thought more just and politic in the average case to allow recovery in spite of 
such negligence, on the ground that actual damages are thereby more evenly 
distributed — the loss of the person, compensated as well as may be by damages, 
being borne by the family, the loss of money by the defendant — the statutes, 
whether of the Lord Campbell or of the survival type, unquestionably permit — by 
literal interpretation— such a recovery,— a result in fact reached by the courts of 
many jurisdictions, among them New Hampshire and New York. 

Wills— Construction of Repugnant Clauses — Gift over after General 
Bequest.— The testator provided: "To my sister Georgie I give and bequeath 
four thousand dollars. At her decease same to go to my sister Frances." Held, 
(three judges dissenting) that Georgie took a life estate only. Gregg v. Bailey 
(1921, Me.) 113 Atl. 397. 

The majority opinion rested on the testator's intention as disclosed by the two 
gifts considered together, while it was argued in the dissenting opinion that the 
bequest to Georgie, being without words of limitation, passed an absolute estate, 
rendering any limitation over repugnant and void. A Maine statute declares that 
"a devise of land conveys all the estate of the devisor therein unless it appears by 
the will that he intended to convey a less estate." Rev. Sts. 1903, ch. 76, sec 16. 
By analogy, the same rule is applied to bequests of personalty. Loring v. Hayes 
(1894) 86 Me. 351, 29 Atl. 1093. The statute seems to require a reading of the 
will as a whole in the determination of the testator's intent If two plainly repug- 
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nant intentions are then discovered, one must give way to the other. Ramsdell v. 
Ramsdell (1842) 21 Me. 288, 293; Jackson v. Robins (1819, N. Y.) 16 Johns. 
537. S89- This difficulty does not arise in the instant case unless it is necessary to 
consider the clause providing for the gift to Georgie as absolute, separate, and 
apart from the provision making the gift to Frances. A gift to one and his heirs 
is clearly absolute. Morrill v. Morrill (1917) 116 Me. 154, 100 Atl. 756. A gift 
simpliciter coupled with an absolute power of disposition, express, or implied by a 
gift over of the residue, likewise gives a fee. Jones v. Bacon (1877) 68 Me. 34; 
Henderson v. McCowan (1920, N. J. Eq.) no Atl. 517. But a power of disposal, 
however sweeping, will not enlarge an express life estate into a fee. Brant v. Va. 
Coal &■ Iron Co. (1876) 93 U. S. 326; Stuart v. Walker (1881) 72 Me. 145; 
contra, Bowen v. Bowen (1891) 87 Va. 438, 12 S. E. 885. When the gift is 
indefinite, if the power can be construed as limiting the first taker's enjoyment to 
his lifetime, he will be given a life estate only. Barry v. Austin (1919) 118 Me. 
51, 105 Atl. 806; Mansfield v. Shelton (1896) 67 Conn. 390, 35 Atl. 271 ; Brook- 
over v. Branyan (1916) 185 Ind. 1, 112 N. E. 769. And when the words of the 
gift to the first taker would naturally imply an absolute gift if standing alone, a 
limitation over clearly showing that the testator believed that he had given merely 
a life estate will cut down the first gift Smith v. Bell (1832, U. S.) 6 Pet. 68; 
Gruenewald v. Neu (1905) 215 111. 132, 74 N. E. 101; Hopkins v. Keazer (1896) 
89 Me. 347, 36 Atl. 615; contra, Mitchell v. Morse (1885) 77 Me. 423, 1 Atl. 141 
(but not supported by authorities cited). It is clear that a bequest simpliciter is 
not an absolute gift when the will as a whole shows a contrary intention. The 
decision in the principal case should settle the Maine law beyond dispute. For a 
general classification of bequests giving life estates, see (1921) 30 Yale Law 
Journal, 868. 

Wills — Decree of Probate Court — Conclusive Though Entered under a 
Mistake of Law.— Upon the petition of an administratrix, a final decree of distri- 
bution had been entered and the time for appeal had elapsed. Having obtained the 
advice of new counsel, she sought to have the previous decree vacated on the 
ground that it was entered under a mistake of law. A statute provided that the 
court might relieve a party from a judgment taken against him through his 
mistake. (Rem. Wash. Code, 1915, sec. 303.) Held, that the decree was conclu- 
sive. In re Jones' Estate (1921, Wash.) 109 Pac. 734. 

The ecclesiastical courts of England, which exercised exclusive jurisdiction over 
the personalty of deceased persons, were not courts of record. Thus, unlike the 
judgments of common-law courts, their decrees were not conclusive. Ward v. 
Vickers (1802, N. C.) 2 Hayw. 164. Probate might be recalled for fraud or 
collusion in propounding a will. See Hayle v. Hasted (1836) 1 Curt. Eccl. 236. 
Also the conclusion of a cause could be rescinded to allow evidence of the testator's 
signature to be introduced. Shaunessy v. Allen (1752) 1 Lee Eccl. 9. When, 
however, jurisdiction over all wills was concentrated in a probate court, this became 
a court of record. (1857) 20 & 21 Vict. c. 77. In the United States, probate 
courts owe their existence and power to constitutions and statutes. Pelham v. 
Murray (1885) 64 Tex. 477, 481. They are usually courts of record. Farris v. 
Burchard (1912) 242 Mo. 1, 145 S. W. 825. At common law a final judgment of 
a court of record, unless void, could not be set aside at a subsequent term. Spivey 
v. Taylor (1920) 144 Ark. 301, 222 S. W. 57. Statutes, however, usually specify 
certain grounds upon which a court may vacate a judgment of a previous term. 
Miller v. Prout (1920) 32 Idaho, 728, 187 Pac. 948. Mistake is often included in 
these grounds, as in the Washington statute. It is ordinarily construed to mean a 
mistake of fact and not a mistake of law. Mann v. Hall (1913) 163 N. C. 50, 
79 S. E. 437; contra, Baxter v. Chute (1892) 50 Minn. 164, 52 N. W. 379. The 



